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COMPMTROLLER GENERAL Olf' THE UNITED STATES
WASHINGTOMN, D.C. 20343
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October 3, 1973

-y

Nr. Francis Y, Fabrizio ' N

Director of Federal Marketing '

Royal Typewriter Coapany . -

1700 Wisconsin Avenue, W, ety . v
Yashington, DG, 200G7 ' |

Dear Mr., Fadrizios ' '

This 43 in raply to letters dated March ik and July 10, 1973, vith
snclosures, in which you requested an opinion as to "“whether /Atomic
Inergy Commiseion/ coste-plus contractors which purchase from Yederal
Bupply Schedules muat adhere to ths Yederal Property Mansgement Regulaw
tions if the particulur Bchedule =2 atipulates.”

Tou state that most Atomdo Fnergy Commidsicn (AEC) contractors tuy
the most expensive typewriter on the Federal Supply Schedule (FS8) without
specitic Justification required by sectiom 101+26,403=3 of the Federal
Property Mansgement Regulations (FEMR). In eupport of your argument that
AEC coutereimburgencnt contractors must cooply with the justification pro-
vision of the FPMR you p=int out that: )

~ AEC Procurement Regulation mubpart 9-5.9 in chapter 9 of
1' title L1 of the Code of Federal Regulations atates that .
5. 4t is AFC policy that cost-type contrastors should meet
!  thelr requirements from GSA sourcer cl supply if these
v gources are uade available to them and managers of field
¢ offices way authorize them to purchasze sgainst FS3 con-
4 tracts in eccordance vith the requivemer ts and procedures

r

’ in FPR aubpart 1-5.93

|
Subrart le5,9 etates that orders placed by Government
contractoxrs under ¥88 contracts shall be placed in ‘
&ccordance wvith the provisions of the ¢rilicable Fi893 .

the sppiicadble P83 used for procurepent sf typewriters °
is F8C group 74, part 1, of'fice machines. Page 4 of the
schedule issued June 20, 1973, atates ip section 6 oan
"Maltiple Avardas" that orders placed a% other than the .
lowest delivered price must be justified in accordance

' 'ith m ,‘1 m 101~26.|&08-2u _ )
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While the rules of procurement and supply set forth iun both the
Federal Procurement Regulations (FPR) end ¢the FPMR are promsulgated by
. the Adainistrator, General Servicea Administration, pursuant to sseticm
P01 of tha ?edeul Property and Alninistrative Services Act of 1949,
40 U.8,0. 41, and are mandatory upon some executive agencien, they are
not mandatory ‘mon the AEC. Beo L1 CFR 9+59,001(b)s As to agemncies
upons which the sot ia not mandatery, FPIMR 101«26,400=2 states that thoee .
apgencies are merely apprised of the advisability of fully justifying any
orders placed with other than the contractor offering the lowvest delive
ored prices. PFurthermore, AEC Procurement Regulation 9-%,9, which :lmplc-

ments FPR nece 15,0, does not impose the justification requiresents of ... - -:

FIA®R 101-26,403-3 on AEC coest~type contrectors. Moreover, although the

. -YPR «nd FPR are mndatory cu sone executive sgenciea, they are not man=-

datory on any costetype contirector.

In suthorizing the use of FE8 contracts, an agency may expisssly
limit or condition such authoriration as it deems necessary in tho
public interest (see FPR sec, 1-5.902(c))s liowever, the AEC's policy
has been to apply only necessary Yederal requirements to its coste-type
contractory and, in ao doing, it s not incorporated the FIMR Justifi-
cation requirsment in its contracts or in authorizations to coat~type
contractors.

In view of tha foregning, AEC coete-reinbursemtnt contractors are
not required either by contract or regulation to adhere to tha coste
Justification provision of the FPMR, .

In response to your July 10, 1973, inquiry concerning your countreci's '

maximm order limitation, your acaeptance of en oxler for more than yos -
maximm order iimitation would be in teczhnical violation of your contrast.
lowever, this would be a matter for considernntion by the General Servicsa

‘Aduinistration as part of ita centract sdminivtration respomaidbility. — - -

. You have stated that, 4if the vendors sxe roquired to adhore to the
.-n:dm ordexr limitation in the 789, you presume that the buyers who use
" the schedule rmat adhers to the tems concerning the placcment of orders.
. Under special provision 1(a)(2), tiue a2ller agrees not to accept or fulfi\l-
ary oxdera in violation or the maxdimm order licdtations The same provisim
wvarng: that violatica by the scller may result in a default termination of

the contracte On the other hand, special provision 6 merely provides trat .

Yordering agenciea® are subject to the ingtruction at 1 CPR 101«26.L08
that such “ordering agency™ should be in a pogition to justify ordering
other than the loweat priced artdcle available, Asidy from the question
of vhether a costetype contructor is an "ordoring agency,” we find that the
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former provision ivposes & definits cbligation on the seller, while the
dntier, in contiast, merely establishes @ standard which the bLuyeyr

“should” be in a positisn to mesets Ualike the former, the latter proe -

visdon does not affent the rights and cbligations of the partisse
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. ) ' Sincorely yours,

Coptroller General ' :

of the United States
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